HEPATITIS B: A CATALYST FOR
ANTI-DISCRIMINATION
REFORMS?

By Bonny Ling and Wing Lam?

Increasing public awareness of the discrimination faced by people
with chronic Hepatitis B in China could become a catalyst for
invoking international human rights standards when addressing

discrimination on the domestic front.

Echoing a chapter in the history of the global struggle against HIV/AIDS, the legacy of
widespread discrimination sounds all too familiar in the daily struggles of China’s esti-
mated 120 million carriers of the Hepatitis B virus (HBV).2 These individuals with a
chronic HBV infection represent a staggering 10 percent of the country’s population.?
While the government has recognized HBV as a serious public health issue and has
almost tripled the percentage of infants who are vaccinated against HBV since 2002,*
prejudice and discrimination against individuals with chronic Hepatitis B have become
widespread and flagrant, despite constitutional guarantees of equality.’ Even though
HBV cannot be transmitted through day-to-day contact, and many chronic Hepatitis B
individuals lead healthy and normal lives, simply being an HBV carrier can result in
expulsion from school, loss of employment and alienation from friends and community.

Discrimination based on a person’s HBV status extends across all age groups, in both
the public and private sectors. In March 2006, 20 three-year-old toddlers in Hangzhou
were denied admission to kindergarten because they were HBV carriers;® six months
later, 19 Uyghur students tested positive for HBV and were expelled from Urumgqi pub-
lic schools;” a newlywed husband in
Shenyang filed for divorce after dis-

covering that his wife had chronic In a 2005 survey on individuals with HBV conducted jointly

Hepatitis B;® and in March 2007, a by the Chinese Medical Association’s Society of Hepatology

Chinese job applicant filed a lawsuit . . .
against Nokia, alleging that its and Society of Infectious Diseases, half of the respondents

China branch had refused him said they became estranged from friends who learned they

employment after a company- . . .
ordered medical exam found him to were infected with HBV, and 68 percent said that the

be an HBV carrier.” infection had adversely affected family relations.°
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Fact: Around 30 percent of the 400 million These reports of daily discrimination against individ-

people worldwide who are chronically infected uals with HBV have become headline news and have

with the Hepatitis B virus live in China.*?

drawn increasing public concern as more and more
victims of Hepatitis B discrimination in China are
breaking their silence and bringing their cases to the
courts and public attention. Since 2003, some high-profile lawsuits of Hepatitis B dis-
crimination have unveiled rampant discrimination against HBV carriers in the work-
place. Labor experts see Hepatitis B discrimination as one of the major types of labor
rights violations in China. Despite increasing attention to this problem, even the 2004
Law on the Prevention and Treatment of Infectious Diseases—seen as a significant step
forward by prohibiting discrimination on the basis of infectious diseases—does not
specifically mention Hepatitis B, nor is its anti-discrimination provision echoed in the
Labor Law.!!

Weiquan (rights defense) activities against discrimination based on HBV status, such as
efforts to resort to the legal system, sending petitions and finding support and mobiliza-
tion through online forums, illustrate the broader challenges facing China’s domestic
legal reforms, in particular inadequate rights awareness among members of the public.
This requires an active human rights education campaign that could change not only
the pattern of Hepatitis B prejudice but also other forms of discrimination in China.

Fears and prejudice

The prevalence of Hepatitis B discrimination in China results from public misunder-
standing fueled by ignorance over how HBV is transmitted, and by unscrupulous med-
ical companies that exaggerate the dangers of HBV transmission while touting cures.
Many individuals with chronic HBV infection lead normal and healthy lives and do not
develop any symptoms. Nonetheless, a common misperception that HBV can easily be
transmitted by air or through day-to-day contact reinforces a social stigma that wrong-
fully labels HBV carriers as the source of the spread of the disease.

Hepatitis B employment discrimination

Discrimination against HBV carriers features most prominently in employment, and can
start at the initial stage of recruitment. In October 2006, a Beijing-based recruitment
agency revealed that it would routinely arrange compulsory medical exams for candidates
to fill positions in foreign-owned corporations, and that applications would not be
processed for candidates testing positive for HBV. To avoid legal liability in future dis-
crimination claims, the recruitment agency would advise its corporate clients not to men-
tion in internal documents that a candidate was rejected on the basis of HBV status.!*

HBV carriers who are already employed also receive little support in the workplace. A
recent survey conducted by the Chinese University of Political Science and Law on
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UNDERSTANDING HEPATITIS B

What is Hepatitis B?

* Hepatitis B is the world’s most common liver infection caused by the Hepatitis B virus (HBV) that primarily
affects the liver. It may lead to acute or chronic disease, and can cause hepatitis, liver failure, scarring of the liver
(cirrhosis), liver cancer and death. Upon initial infection with HBV, most adults get rid of the virus and are not
chronically infected.

+ People who do not clear the virus after six months of exposure have a chronic HBV infection. Some develop the
chronic disease, but others have no symptoms. While they can still transmit HBV, they may not know of their

infection until undergoing blood tests. People with chronic Hepatitis B are also known as “carriers,” and they are

at increased risk for developing cirrhosis and/or liver cancer.

Who is more likely to develop a chronic infection?

+ Therisk of chronic infection is age dependent: around 2 to 6 percent in people over 5 years old; 30 percent in chil-

dren aged 1-5 years; and up to 90 percent in infants.

How is HBV transmitted?

+ Similar to HIV, the virus that causes AIDS, HBV is transmitted through contact with blood or body fluids that con-

tain blood.

+ This can occur through direct contact with blood, transfusions, unprotected sex, intravenous drug use or from a
mother to her newborn at birth.

+  HBV cannot be transmitted by contaminated food or water, and cannot be spread casually in the workplace.

health discrimination in employment found that 49 percent of the 3,500 respondents
were not willing to work with HBV carriers, and 55 percent said they would not hire
HBYV carriers.”> Numerous cases have come to light in which employees have been
forced to resign or were dismissed on unrelated grounds after compulsory medical
exams that included a test for HBV. For example, a 28-year-old man surnamed Liao
had won a company award for good performance at an electronics company near
Shanghai, but was later told that he was unfit for employment after a company physical
found him to be an HBV carrier.!° Liao’s case represents the wider trend of negative
sentiments towards HBV carriers, and exemplifies the difficulties and pressures faced
by most individuals with chronic HBV infection in a labor market that offers few safety
nets for employees.
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Efforts against Hepatitis B discrimination

While many HBV carriers might have simply accepted unjust discrimination by their

employers in the past, now an increasing number of support networks are encouraging

them to break their silence. The turning point came in 2003 with the case of a young

graduate, Zhou Yichao, from Jiaxing City, Zhejiang Province. In January 2003, Zhou

Yichao ranked among the highest scorers in a civil service exam in Jiaxing City, but his

application for employment was rejected because he had tested positive for HBV dur-

ing a routine medical exam. Similar to many asymptomatic individuals with chronic

Hepatitis B, he hadn’t known before that he was an HBV carrier. Driven by anger and

despair, Zhou broke into the recruitment office, stabbing one official to death and seri-

ously wounding another. Zhou was subsequently sentenced to death by a local court
and executed in March 2004.17

The tragedy of 22-year-old Zhou Yichao was a wake-up call to the government and soci-

ety, underscoring the need to recognize the long-standing frustration and injustice suf-

fered by HBV carriers, whose normal lives are undercut by the strong stigma against

China’s First Hepatitis B Discrimination
Administrative Lawsuit: The Case of

Zhang Xianzhu

Zhang Xianzhu was a 25-year-old university gradu-
ate who received the highest score in the Wuhu civil
service qualifications examination. His employ-
ment, however, was denied after he tested positive
for HBV in a routine pre-employment medical
exam. In November 2003, he filed China’s first Hep-
atitis B discrimination administrative lawsuit at the
People’s Court in Xinwu District, Wuhu City, Anhui
Province, alleging that the ban against HBV carriers
was discriminatory and violated his constitutional
rights of equality and political participation.'®

The case was tried in December 2003, and a judg-
ment in Zhang’s favor was delivered in April 2004."°
The court ruled that there was insufficient evidence
to demonstrate that Zhang, although an HBV car-
rier, belonged to one of the seven HBV groups that
Anhui’s provincial health standards barred from
public service.

However, it was an empty victory: although the
court could have ordered the local personnel bureau
to accept Zhang’s application, it denied Zhang’s
request to be reconsidered for the civil service posi-
tion, noting that the recruitment season had already
finished.

Hepatitis B in general. Zhou’s case inspired a great deal of sym-
pathy, as well as criticism of discriminatory hiring practices.
Later the same year, another young university graduate named
Zhang Xianzhu challenged discrimination based on HBV sta-
tus by filing China’s first Hepatitis B discrimination adminis-
trative lawsuit in Wuhu, Anhui Province, and won a partial
victory against the local government’s personnel bureau.

With the two high-profile cases of Zhou Yichao and Zhang
Xianzhu—two comparable situations of promising graduates
who fell victim to Hepatitis B discrimination in public hir-
ing—2003 became a turning point. The case of Zhang, in par-
ticular, came to symbolize the increasing willingness of
victims to seek legal remedies against discrimination.?’ In the
words of prominent labor-rights lawyer Zhao Litai, who sup-
ports HBV carriers bringing their case to the courts, “Progress
can only be made by seeking legal redress.”?!

Changing public attitudes

The cases of Zhou Yichao and Zhang Xianzhu also illustrate
the potential of public sympathy and mobilization to change
attitudes towards discrimination. Zhou’s case inspired soli-
darity among those who suffer from similar discrimination,
and led the Chinese media to name 2003 the “Year of Anti-
Discrimination of HBV Carriers.”?> A Web site forum called
Gandan Xiangzhou (a Chinese idiom suggesting close friend-
ship and understanding), became a popular platform for indi-
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viduals with chronic HBV infection to exchange news and incidents of discrimination,
share experiences and advocate equal treatment.

Members of Gandan Xiangzhou quickly took an instrumental role in Zhang Xianzhu’s
administrative lawsuit, offering advice on his litigation strategy, contacting the media
to raise publicity and encouraging fellow HBV carriers to show support by attending
Zhang’s court hearing.?® They also submitted a petition signed by 1,611 individuals to
the Standing Committee of the National People’s Congress, requesting a constitutional
review of all existing government regulations barring HBV carriers from civil service.
The petition also called for the enactment of legislation specifically aimed at protecting
China’s HBV carriers from employment discrimination. The huge support for Zhang
Xianzhu vividly demonstrated how effective public mobilization could not only make a
difference in an individual case, but also positively affect public sentiment towards
people with chronic Hepatitis B infection.

Changing laws

Public opinion about the Zhou and Zhang cases exerted pressure on the government to
make concrete legal and administrative changes. Faced with increasing public aware-
ness and sympathy for HBV carriers, the government made its first attempt to address
Hepatitis B discrimination by revising the Law on the Prevention and Control of Infec-
tious Diseases in August 2004. For the first time, the government explicitly barred “dis-
crimination against people infected with contagious diseases, people carrying the
pathogen of a contagious disease, and people who are suspected of having a contagious
disease.””?* A few months later, in January 2005, the Ministry of Personnel and the Min-
istry of Health lifted the ban on public service recruitment of HBV carriers in a new set
of national standards on public servants’ medical exams.?® These were seen as a tri-
umph in the struggle to protect the rights of individuals with HBV.?

Though these new statutory provisions represent positive change, significant legal chal-
lenges remain, in particular a lack of legal redress for victims of Hepatitis B discrimina-
tion.?” This is in large part due to the fact that China’s domestic law does not have a
clear and comprehensive definition of discrimination,
even though the Constitution states that all citizens

are equal before the law and enjoy the rights pre-
scribed by the Constitution and the law.?® Lack of
legal redress is particularly acute in the private sector,
where China’s Labor Law does not offer any specific
reference to non-discriminatory employment of HBV
carriers beyond the general non-discrimination
clause—“[L]aborers shall not be discriminated
against in employment, regardless of their ethnic
community, race, sex, or religious belief”>—and the
stipulation that citizens have the right to be employed
on an equal basis.*

In February 2007, Qu Jianzhi, the lawyer for a young univer-
sity graduate (alias Chen Long) from Jiangsu who had filed a
lawsuit against a Shanghai-based technology company for
employment discrimination against HBV carriers, assessed
his client’s limited chances of success by noting that it is
inherently difficult to seek justice for those who are the
victims of discrimination because China does not have
specific legislation on the prevention of discrimination.*

Nonetheless, Qu hopes that Chen Long’s case will
improve the current situation of employment discrimina-
tion and push forward the legislative reform agenda on
measures to prevent discrimination.?
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“[M]en or women, young or
old, short or tall, should not
tolerate any form of
discrimination, because
sooner or later we are all
likely to fall victim to this
insidious practice.”35

China Daily, March 9, 2004,
reporting on the execution
of 22-year-old Zhou Yichao,
a victim of Hepatitis B
discrimination

A clear legal definition on discrimination would help to advance claims of Hepatitis B
discrimination, given that at present, most such cases are lost, or are simply not
accepted by the court,’! The absence of a concrete definition of discrimination may
also dissuade many prospective claimants from seeking legal remedies in the first place,
given the likelihood of losing the claim while bearing the costs and enduring the
inevitable publicity. Consequently, the number of Hepatitis B discrimination cases
appearing before the courts today very likely represents only a very small number of the
overall cases, given that 10 percent of the population is believed to have chronic HBV
infection.

Institutional and broader challenges

Seeking legal remedies for Hepatitis B discrimination illustrates the broader challenges
facing China’s domestic legal reforms. These challenges include laws that are too vague
to offer genuine protection; the arbitrary and weak implementation of legal provisions;
and inadequate rights awareness among members of the public. For instance, the
absence of a specific and comprehensive definition of discrimination in Chinese laws
undermines the effectiveness of legal channels within the context of an already weak
framework for protecting workers’ rights in China. Labor laws are arbitrarily enforced
amidst allegations that even the statutory labor inspectors monitoring compliance can
be bribed to overlook violations.

On the other hand, media attention to lawsuits on Hepatitis B employment discrimina-
tion has opened a space for public concern and debate on this issue. Even with rela-
tively low success rates, the implications of these cases have provoked serious
discussions on labor rights. It is this public realm that holds the greatest promise for
change in ending the prejudice and systematic discrimination against China’s 120 mil-
lion HBV carriers. Foremost, public education on HBV is crucial to ending the igno-
rance and fear surrounding this medical condition and the stigma attached to people
with chronic HBV infection.

Beyond this is a clear need for more education fostering practical and useful knowledge
of international human rights principles and standards. For instance, in their reviews
on China’s implementation progress, UN human rights treaty bodies have long recom-
mended that the Chinese government adopt a definition that would concretely set out
the scope of legislation targeting discrimination.* The fact that this recommendation
has yet to be routinely referenced by China’s activists fighting Hepatitis B discrimina-
tion indicates a considerable gap between domestic and international jurisprudence,
and underscores the need for China’s international human rights reviews to be publi-
cized more at the domestic level. Placed in the context of China’s international human
rights obligations, efforts to end China’s longstanding prejudice against HBV carriers
could potentially become a catalyst for wider institutional change against all forms of
discrimination.

Postscript: As this issue of CRF went to press, China’s ministries of health and labor
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issued new guidelines targeting workplace discrimination against Hepatitis B carriers,

including a prohibition against compulsory HBV tests for job applicants. For more

details, see Raymond Li, “Guidelines to protect hepatitis-B carriers,” South China
Morning Post, June 1, 2007.
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